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Under legislation passed in 2001, the federal estate tax was repealed for 
one year, effective January 1, 2010 and ending December 31, 2010. 

It is widely expected that Congress will reinstate the estate tax for tax 
year 2010, perhaps even retroactively.  Needless to say, this may present 
problems for the heirs of people dying during 2010. 

 

C R E D I T  S H E L T E R  B E Q U E S T S  

Many wills and revocable trusts contain 
credit shelter bequests.  These generally 
allow each individual to maximize the 
amount of property he or she can transfer 
free of the federal estate tax.   

Some experts believe that courts may 
interpret such a bequest as covering the 
entire estate if an individual dies while there 
is no estate tax.  In this case, all of an estate 
would go into the credit shelter trust and 
nothing would be left outright to a spouse.   

Other experts believe that courts might 
interpret the bequest as void if an individual 
dies during the year with no estate tax. 

U N C E R T A I N T Y A B O U T A  
R E T R O A C T I V E  T A X  

Another area of uncertainty is how the 
courts will view legislation that makes the 
estate tax retroactive to January 1, 2010.  In 
some cases, courts have upheld such laws, 
while in others they have been struck down 
as violating the ex post facto provision of the 
U.S. Constitution.  Any court action will 
likely take years to resolve, tying up estates 
that are party to it. 

 

A  S T E E P E R  C U R V E  F O R  2 0 1 1  

In 2009, the amount of an estate exempt 
from the federal estate tax was $3.5 million.  
However, Congress needed to offset the 
anticipated revenue loss from 2010.  They 
did this by reducing the federal estate tax 
exemption to $1 million for 2011.  This may 
be addressed in the new legislation – or it 
may not.  Individuals who may fall under 
this lower threshold should plan for the 
worst. 

A C T  N O W  

It’s a good idea to review your will and 
estate documents with your CPA and 
attorney at least every other year.  The 
uncertainty surrounding the federal estate 
tax for 2010 makes it virtually imperative  
that you be proactive.  We will be glad to 
discuss the implications with you and to 
recommend actions you can take to remove 
this uncertainty and protect as much of 
your estate as legally possible.  
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To comply with the requirements of Circular 230, which provides regulations governing certain conduct of U.S. tax lawyers giving written advice with respect to U.S. tax matters, please be aware that any U.S. federal tax advice contained in 
this communication (including any attachments) is not intended to be used and cannot be used by you or any other person for the purpose of (i) avoiding penalties that may be imposed under the Internal Revenue Code or (ii) promoting, 
marketing or recommending to another party any tax-related matter addressed herein. 
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